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.- . ,̂  '• U, S. DEPARTMENT OF IA30R :•" 
• •' V/AGE AND HOUR DIVISION 

Vifashington 

BACKGROUIID 0? OPP COTTON MILLS, ING, , VS. ADKINISTRJ^TOR , ' ; ' 
OF TIIE VyAGE AND IIOUR DIVISION • - . 

The p e t i t i o n f o r a v / r i t of c e r t i o r 8 , r i f i l e d t h i s m o r n i n g (Tuesdo.y, Augus t 

1 3 ) , i f g r e n t e d , v .d l l brin^r t o t h e Supreme Cour t t h e f i r s t c h e i l e n g e to th ja ' - -

c o n s t i t u t i o n a l i t y of t h e F a i r Labor S t e n d a r d s Act of 1938 and t o t h e l e g a l i t y of 

t h o p r o c e d u r e u n d e r -".vlach r/age o r d e r s a r s I s s u e d by t h e A d n i i n i s t r a t o r of t h e Wage 

and Hour D i v i s i o n , U. S , D e p a r t m e n t of L a b o r . I t i s e s t i m a t e d t h a t t h e v/age r a t e s 

of raoro t h a n 500 ,000 v.rorkers ha.ve b e e n i n c r e a s e d a p ; ; r o x i m a t o l y -150,000,000 a y e a r 

by t h e i s s u e n c e of such wage o r d e r s , b a s e d on t h e rocomirjendations of i n d u s t r y . 

Lt 'becs , •,!;: 

Th i s CL\so b r o u g h t b y an Alabcma c o t t o n t ex"b i lo m a n u f a c t u r e r s e e k s t o s e t a s i d e 

t h o v r c y o r d e r of fhe A d m i n i s t r a t o r of t h a VJago raid Hour D i v i s i o n , U, S , Depar tmen t 

of L a b o r , e s t . - b l i o h i n g 3 2 - 1 / 2 c e n t s en h o u r as t h o lCT\'o.jt v/ago v /h ich cen l e g a l l y 

bo p a i d i n t h o p r o d u c t i o n of t o x t i l o s f o r i n t o r s t e . t c coimaorco, T o x t i l o s a s d e f i n e d 

u n d e r t h e o r d e r i n c l u d e c o t t o n , s i l k , r a y o n , f l a x end j u t e . T h i s v/8.ge o r d e r v/ent 

i n t o e f f e c t on October 2 4 , 1 9 3 9 , yi 

., . • I t i s e s t imated t h a t 175,000 of the 650,000 wage ea rne r s engaged i n the . ' 

p roduc t ion of t e x t i l e s as defined v/ere being p a i d l e s s than 32-1/2 cen ts sn hour, 

Prosumabljr t h i s number v/as gitren wage i n c r e a s e s a t t h a t t ime t o b r ing the r a t e up 

t o 32-1/2 c e n t s . I t i s e s t imated t h a t t h i s order increased the p a y r o l l of the 

t e x t i l e i n d u s t r y by -310,000,000 on an ajinual b a s i s , i r r e s p e c t i v e of eny inc reases 

which me.y have occurred above the 52~l/2 cent r a t e , 

.'.;-. In tho Act, Congress d i r e c t e d t h a t " the Adminis t ra tor s h a l l , as soon as 

p r a c t i c a b l e , appoint an i n d u s t r y comiaitteo for each i n d u s t r y cnge.ged in ( i n t e r s t a t e ^ 

comi'aerco or tho product ion of goods for ( i n t e r s t - a t e ) cominoroe," Congress a l so 

d i r e c t e d t h a t "the ooniaittoc s h a l l rccommond -bo tho Adminis t ra to r -bho h ighes t 
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Kiinimum wage r a t o s for the i n d u s t r y v/hich i t dotorm.inos, ha-viur; due r ega rd t o 

economic and compet i t ive condi-bions, v / i l l no t subs t an t i a . l l y cur t -a i l employment i n 

the i n d u s t r y . " ' '• ' ' --• 'v-'• 

The Act a l so d i r e c t s t h a t "v/ith a viev/ t o ca r ry ing out t h e p o l i c i e s of t h i s 

Act , by reaching as r a p i d l y as i s economico.lly fea.sible vd thout subs t an t i e . l l y 

cur 'ba i l ing err^aloyiuerab, t he objective- of a u n i v e r s a l minimum wage of 40 cen t s an 

hour i n each indus t ry engaged i n ( i n t e r s t a t e ) coiixaerce or the p roduc t ion of goods 

for ( i n t e r . s t a t e ) cor;aerce, the Admin i s t r a to r s h a l l , .from t ime t o t ime, convene the 

i n d u s t r y co'nrai-btee for each such i n d u s t r y , and the i ndus t ry coOTidttee s h a l l , from 

time "bo t ime , recomaend the minirauia r a t o or r a t e s of v/a.gcs to bo p a i d , " 

The "boxtilo i ndus t ry comiuittee was appointed on September 13 , 1938. Donald M, 

Nelson, chairmen of the Exec-ative Cont'.dttoe of Sears Roebuck and Co. , v/as appointed 

as a p u b l i c riomber end chedrmcn of the corraaittco. The coim-iittco v/as comprised of 

21 liicmbors, e q u a l l y rop roson ta t i vo of tho p u b l i c , tho omployoos end tho csiployors 

i n t h e i n d u s t r y , Oii May 22 , eiftcr conducting mco-bings of tho coirD.aitteo and the 

Gub-coi;r.iittcc m d hear ing from 60 v / i tnossos , the comiiittco rocomr.icndcd a miniidum 

wage of 32-1/2 cents en hour for tho e n t i r e i n d u s t r y . This rocoiiimcndation we.s 

mado by the committee a f t e r a veto of 13 to 6 v/as rocordcd in i t s f a v o r . Four 

employer mombors of the coimaittoc, a l l manufacturers of co t ton t o x t i l o s , -vo-bod 

ag-rdnst i t , as did t-;/o pub l ic mombors, 

A pub l i c hear ing on t h i s recommenda-bjon v/as begun i n WasMngton on June 19 

before Elmer F , Andrev/s, then Adminis t ra tor of the VJage and Hour D i v i s i o n , The 

hea r ing v/as continued on June 26 i n A t l a n t a , Georgia, and concluded a f t e r more 

than loo vd tnes ses and 3,000 pages of t es t imony v/ere hea rd , . 

. - . T h e Adminis t ra tor on September 29 , 1939, approved tho rocom-aendation of the 

oomi'n.itteo end i s sued a v/agc order p u t t i n g tho 32-1/2 cont minimum r a t o for t h e 

t e x t i l e i n d u s t r y i n t o e f f e c t on Octobor 24, 1939, , 
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The Opp Cotton Mil ls , I n c , on October 20, 1939, f i l ed with the United States 

Court of Appeals for the 5th Circui t a t Nev/ Orleans, a p e t i t i o n to se t aside the 

order. This action was brought under Section 10 of the Act ("Court Review") whioh 

provides that "any person aggrieved by an order of the Administretor issued under 

Section 8 nay obtain a re-^iew of such order in 'bhe Circuit Court of Appeals of 

the United States for any circ/ait v/heroin such person resides or has his pr incipal 

place of business, or in tha United States Court of Appeals for the Di s t r i c t of 

Columbia, by .filing in such court within 60 days after the entry of such order, a, 

wr i t ten pe t i t i on pre.ying tluit the order of the A'iministr.ator be modified or sot 

aside in whole or in p a r t , " •• -;-••.•-"^ -̂  : 

Tho Section fur-bhor provides that "the court shall not grent cny ste.y of -bho 

ordor unless tho person complaining of such ordor shall f i lo in court an under­

taking with a surety or suret ies satisfe.c-bory to tho court for the pe,ymont to the 

employoos affected by the ordor, in the ovont such ordor i s affirmed, of tho • 

amount by which the compv;nsation such employees aro en t i t l ed to rocoivo undor -bho 

ordor oxcocds tho conpcnsation thoy acbually rocoivc v/hilo such stay i s in effect ." 

In acoordenco v/ith th is provdsion, the Opo Cotton Mil ls , Inc . , end 17 intervening 

p e t i t i o n e r s , a l l cotton t ex t i l e rrdHs, in Alabama, Mississippi and Louisiena, 

have (jacli f i lod surety bond of v 10,000. 

On April 2 the Fif-bh Circuit Court of Appeals in an une.nimous decision hold 

tha t "tho procedure .followed by the Administrator in adopting tho rccomraendations 

of 'bho industr^r comiaittoe v/as in accord v/ith tho d-uo process r c qui r ome nts of the 

const i tu t ion . , , The v/e.go ordor i s affirmed." Tho pe t i t i on f i led today by 

the Opp Cobton Mil ls , I n c , i s the f i r s t stop in an a-ppce.l t o the Supremo Court 

from tha t decision, ' ' ' . - ' " . 

- i r l l II • - • • • ' . 
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