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U. S. DEPARTMENT OF LABOR
VILGE AWD HOUR DIVISION
Washington
BACKGROUID O¢ OPP COTTON MILLS, INC., VS, ADMINISTRATOR
OF T WAGEH AND IIOUR DIVISION
The petition for a writ of certioreri filed this morning (Tuesdsy, August
13), if grented, will brinz to the Supreme Court the first chsllenge to the
constitutionality of the Fair Labor Steﬁdards Act of 1938 and to the legality of
the procecure under which wage orders are issued by the Administrator of the Wage
and Hour Division, Ue S. Department of Lebore. It is estimeted that the wage rates
of more than 500,000 worlers have been increased aprroximatcly $50,000,000 a year
by the issuance of such wage orders, based on the reccommendations of industry
éqmmittecs.
This case brought by an Llabama cotton textilc menufacturer secks to set aside
the wage order of the Administrator of the VWage und Hour Division, U. S. Depeortment

of Lechor

r, establishing 32-1/2 cents an hour cs the lowest wage which can legally

bo paid in the production of toxtiles for interstate commorce, Toxtilos as dofinea
under the order include cotton, silk, rayon, flex end jutes This wage order went
into effect on October 24, 1939,

It is estimated that 175,000 of the 650,000 wage earners engaged in the
production of textiles as defined were being paid less than 52-1/? cents an hours
Presumably this number was given wage increases at that time to bring the rate up
to 32=-1/2 centss It is estimated thot this order increesed the peyroll of the
textile industry by 310,000,000 on an smnual basis, irrespective of eny increases
which may heve occurred above the 32-1/2 cent rate.

In the Act, Congress directed that "the Administrator shall, as soon as
precticeble, appoint cn industry committec for cach industry engeged in (interstate,
comnerce or tho production of goods for (interstote) commrce." Congress also

dirccted that "the comnittoc shall recommend to the Administretor the highost
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minimun woge ratos for the industry which it determines, having due regerd to
economic and competitive conditions, will not substantially curtail employment in
the industry."
» The Act also directs that "with a view to carrying out the policies of this
Aot, by resching as rapidly as is economicelly feasible without substentielly
cﬁrtailing employment, the objective of & universal minimum wege of 40 cents an .
hour in each industry enguged in (interstate) commerce or the production of goods
for (interstate) commerce, the Administrotor shall, from time to time, convene the
industry committee for each such industry, and the industry committee shall, from
time to time, recommend the minimum rate or rates of wages to be paids™

. The textile industry committee wos cppointed on September 13, 1938, Donald M,
Nelson, chcirmen of the Executive Committee of Seurs Rocbuck and Coe, wos appointed
8.5 © public member end cheirmen of the comnittece The committee was comprised of
21 members, equally representative of the public, the cmployces cnd the auploycers

in the industrys. On kicy 22, aftor conducting mcctings of the commitbee cnd the
sub=cormittec cnd hecring from 60 witnesscs, the commitice rccommended = minimum
woge of 32-1/2 cents an hour for the entirc ind_ustry. This rccommendcotion wa
mede by the committec after ¢ vote of 13 to 6 wos rocorded in its fawor. Four
cmploycr members of the cammittec, wll menufccturcrs of cotton textiles, voted
agoinst it, ag did two public mombirs,

A public hearing on this recommendation was begun in Washingbon on June 19
before Elmer F. Andrews, then Administrator of the Wage and Hour Divisions The
hearing was continued on Junc 26 in Atlenta, Geor‘gi;a, and concluded after more
than 100 witnesses and 3,000 pages of testimony were heard.

The Administrator on Scptember 29, 1939, approved the recommendation of the

comnittec and issued a woge order putting the 32-1/2 cent minimum rate for the

textile industry into effect on October 24, 1939,
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The Opp Cotton Mills, Ince, on October 20, 1939, filed with the United States

Court of Appeals for the Sth Circuit abt New Orleans, a petition to set aside the
brder. This action was brought under Section 10 of the Act ("Court Review") which
provides that "any person aggrieved by an order of the Administrator issued under
Section 8 mey obtuin a review of such order in the Circuit Court of Appeals of

the United States for any circuit wherecin such person resides or has his principp}
plece of business, or in the ﬁnitcd Stateg Court of Appeals for the District of
Columbia, by filing in such court within 60 deys after the entry of such order, e.
written petition praying that the order of the Administrator be modified or sct
aside in whole or in porte"

The Section further provides that "the court shall not grent ony sﬁay of the
order unless the person compleining of such order shell file in court nn.undor-
teliing with a surcty or surctics satisfectory to the court for the payment to the
cmployccs affccted by the order, in the event such order is affirmed, of the
amount by which the compensation such cmployccs arc cntitled to roccive undor the
order cxcccds the compensation thoy actually rcccive while such stay is in offoct.”
In accordance with this provision, the Opp Cotton Mills, Inc., ond 17 intorvening
petitioners, &ll cotton toxtilc mills, in Alabeme, Mississippi and Louisieana,
howe cach filed surcty bond of $10,000.

On April 2 the Fifth Circult Court of Appcals in en uncnimous deeision held
that "the proccdurc followed by the Administretor in adopting the recomncndctions
of the industry comaittce was in accord with the duc process roquircments of the

L1

constitution « « o The wage ordor is affirmeds"” The petition filcd todoy by

the ~ Cobbton Mills, Inc., is the first steop in en copeal to the Suprcome Court
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from that dccisions
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